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Topic Duration
ERC claims background 15 min
Statute of limitations and related 
issues

10 min

IRS ERC examinations 25 min
New IRS pronouncement and new 
guidance

10 min

Agenda
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Employee Retention Tax Credit 
background
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ERC guidance timeline

Mar. 2020

CARES Act 
enacted  

Dec.  2020

Taxpayer 
Relief Act  

Mar. 2021

Notice 2021-
20 

Mar. 2021

American 
Rescue Plan 

Apr. 2021

Notice 2021-
23 

Aug. 2021

Notice 2021-
49 

Aug. 2021

Rev. Proc 
2021-33 -

Nov. 2021

Infrastructure 
Investment 

and Jobs Act 

Dec. 2021

Notice 2021-
65 

Oct. 2022

News release 
warning of 
promoters 

Mar. 2023

IRS dirty 
dozen 

Jul. 2023

GLAM 2023-
005 

Jul. 2023

Congressional 
hearing on 

ERC 

Sept. 2023

IRS 
announcement 

to halt 
processing 

2020 2023

*Not all inclusive and not to scale; illustrative only

Expanded for Q1 and Q2 2021

Added Q3 and Q4 2021
Removed Q4 2021

Except Recovery Start-up

Slow processing and promoters
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2020 2021

What is it? 50% payroll credit up to $10,000 per wages per employee 70% payroll credit up to $10,000 of wages per quarter
per employee

Who is eligible? Fully or partially impacted by a government order limiting commerce, travel or group meetings

OR
50% decline in gross receipts compared to same quarter in 
2019

20% decline in gross receipts compared to same 
quarter in 2019

What are 
qualified wages?

>100 full-time employees in 2019:
Wages/healthcare expenses attributable to time NOT working

>500 full-time employees in 2019:
Wages/healthcare expenses attributable to time NOT 
working

</ 100 full-time employees in 2019:
ALL wages/healthcare expenses paid

</ 500 full-time employees in 2019:
ALL wages/healthcare expenses paid

Overview of ERC

Note: This is a high-level summary6
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Where are issues arising?

IRS examinations

Financial statement audits

Due diligence in mergers & 
acquisitions
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Statute of limitations and related 
issues
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Statute of limitations (SOL) for claiming ERC

Three 
years from 
deemed 

filing date 
of Forms 

941

Standard 
refund 
claim 
SOL 

Deadline 
= April 

15, 2024

April 15, 
2021 for 
2020 941 
periods

Deadline 
= April 

15, 2025

April 15, 
2022 for 
2021 941 
periods 
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SOL on assessment

IRS time to assess 
additional liability 

(reduce credit 
claimed)

Generally, 3 years 
from date of filing 
(or deemed filing)

Special extended 
statute of 5 years 

for 3rd & 4th quarters 
of 2021

Potential for 
extended 5-year 

statute to apply for 
ALL ERC quarters

Erroneous refund 
suits – 2 years from 

refund (5 years if 
fraud or 

misrepresentation)
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Requirement to reduce claimed wage deduction

Cannot claim ERC on wages deducted for income tax purposes

Amended Income Tax Return may be necessary

Example: Company A claimed $50,000 in ERC wages for all 2020 periods on 
amended returns filed in 2022. Company A claimed a wage deduction on their original 
Form 1120 for 2020 which included the $50,000 in qualified wages. Company A must 
file a Form 1120-X for 2020, reducing their wage deduction by $50,000.

11
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Potential conflict between statutes of limitation

12

If employer loses ERC credit and has already 
amended corresponding income tax return, entitled 
to reclaim reduced wage deduction

Claim for refund statute: Typically, three years 
from date of filing
• 4/15/2025 for 2021 Forms 1120 filed 4/15/2022

Mismatch with extended 5-year statute to assess 
ERC for 2021 Q3 and Q4
• 4/15/2027 
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SOL mismatch example

Employer A claims $50K 
ERC for Q3 2021

Employer A reduces 
wage deduction on 2021 

F1120 (originally filed 
4/15/2022) by $50K

IRS examines and 
disallows ERC claim

Extended SOL allows 
IRS five years to assess 
on ERC for Q3 2021
• 4/15/27 instead of 4/15/2025

IRS assesses additional 
941 tax due to disallowed 

ERC in 2026

TP cannot amend 1120 
to reclaim wage 

deduction because 3-
year SOL on claim for 

refund is closed 
4/15/2025

13
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IRS ERC examinations
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Employee retention credit examinations

15

Increased IRS eyes on ERC claims

Extra levels of review

• Form 5500 filings
• Gross receipts from income tax returns 
• Form 941 information
• Websites

IRS viewing additional sources of information

IRS making field visits to ensure company is “real”
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Technical issues raised on ERC examinations
Aggregation
Used for

⁻ Gross receipts
⁻ Full time employee headcount

Section 52
⁻ Generally, more than 50% ownership
⁻ Also pulls in the section 414 controlled group testing rules, including 

“management services” and affiliated service group rules

16
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Technical issues raised on ERC examinations (cont.)

Qualified wage calculations

“Medicare wage”
PPP loan forgiveness amounts 
FFCRA sick and family COVID leave 
Other COVID credits such as the Shuttered 
Venue, Restaurant Revitalization Fund, WOTC 
(Work Opportunity Tax Credit)
Owner’s/relatives’ wages
Large employer – PTO, severance, Health 
Savings Account contributions

Proper use of $10,000 cap on 
qualified wages

FTE headcount for small 
employer qualification

17
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Significant decline in gross receipts testing

Quarterly gross receipts 
should tie to gross 

receipts reported on 
corresponding annual 
tax return (1120, 1065, 

990, etc.)

Gross receipts include 
investment earnings

Gross receipts may 
include amounts earned 
by subs, even if foreign

IRS requesting proof of 
decline in quarterly profit 

and loss statements 

Transactions between 
aggregated entities 
should be excluded

18
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Technical issues raised on ERC examinations
Governmental orders forcing a partial or full shutdown of business
Generally actual orders, not governmental recommendations
 “Reduced productivity” due to economy does not count 

⁻ “Stay at home” orders permitting work at home insufficient
⁻ Supply chain arguments 

Need to provide explanation of specific effects of the orders on 
company
 IRS has asked employers to send in additional information and 

support beyond pointing to an order

19
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Technical issues raised in IRS examinations
“Idle time” determinations
Small employer – use as support with governmental orders to 

show “partial shut-down” 
 Large employer – can only use wages paid while employees are 

“not providing services”: 
⁻ Reasonable method requirement
⁻ Explanation of why employees were not busy, tied to the governmental 

orders – NOT tied to economy (people were not buying)  
⁻ Watching for changes in hours as government orders eased over the 

quarters

20
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Potential consequences of ERTC failures

Repay credit (or IRS reduces 
credit not yet refunded)

Pay interest from date refund 
was received

Face potential penalties
• 20% negligence penalty 
• Failure to pay penalty (up to 25%) 

CARES Act 2301(k) provides for 
nonassertion of penalties where 
failure to deposit (10% penalty) 
was in reasonable anticipation 
of credit 

21
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Contesting IRS ERC determinations

Methods to 
contest IRS 

determination 

Protest to 
Appeals

Lengthy wait for 
AO assignment

No real 
precedents or 

case law

Short term 
program, little 

impact on long-
term compliance

Pay a divisible 
portion of the tax 

and pursue a 
claim for refund 

File an 
administrative 

claim for refund
File complaint in 

District Court 

22
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IRS moratorium on processing ERC 
claims
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IRS announcement: Sept. 14, 2023
IRS announces halt to processing new cases until 2024
• IRS did not prohibit sending new cases, they just will not work 

them yet
• IRS will continue working already-accepted cases

• IRS will provide more scrutiny on new cases going forward
• IRS taxpayer advocate service does not accept new cases to 

facilitate processing of already filed ERC claims

24
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ERC invalid claims withdrawal procedures

• Some companies have already repaid claims or 
amended Forms 941 X for cases not yet worked 
to “revoke” request for refund

IRS will provide steps to repay claims 
that companies later decide are invalid

• Financial audits
• Due diligence as part of company purchase

Issues arising from

25
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Additional ERC resources
• What to do if you filed an employee retention credit claim with the 

IRS
• IRS clarifies employee retention credit guidance
• Employment tax: Actions to take and documents for an IRS audit
• Game-changing updates to the Employee retention credit
• Employee retention credit: Answers to frequently asked 

questions

26

https://rsmus.com/insights/services/business-strategy-operations/what-to-do-if-you-filed-an-employee-retention-credit-claim-irs.html?cmpid=eml:1358386-tax-campaign-tracking-codes:bb01&mkt_tok=MjQxLUFZSC00NjAAAAGOfCJxnIgsqgcsV4VQSrSti21d9Ru8SOV_ZoZCb_7TvAS0-pExX-cKlKVjNzNnXPWxFQ0hFsbDQ6FRzgu6Ad4f_fat7dX-KyFiJStUIRFbGDrU
https://rsmus.com/insights/services/business-strategy-operations/what-to-do-if-you-filed-an-employee-retention-credit-claim-irs.html?cmpid=eml:1358386-tax-campaign-tracking-codes:bb01&mkt_tok=MjQxLUFZSC00NjAAAAGOfCJxnIgsqgcsV4VQSrSti21d9Ru8SOV_ZoZCb_7TvAS0-pExX-cKlKVjNzNnXPWxFQ0hFsbDQ6FRzgu6Ad4f_fat7dX-KyFiJStUIRFbGDrU
https://rsmus.com/insights/tax-alerts/2023/irs-clarifies-employee-retention-credit-guidance.html
https://rsmus.com/insights/services/business-tax/employment-tax-actions-to-take-and-documents-for-an-irs-audit.html
https://rsmus.com/insights/services/business-tax/game-changing-updates-to-the-employee-retention-credit.html
https://rsmus.com/insights/services/business-tax/employee-retention-credit-answers-to-frequently-asked-questions.html
https://rsmus.com/insights/services/business-tax/employee-retention-credit-answers-to-frequently-asked-questions.html
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Before we conclude
How did we do?

Please take a moment to participate in the attendee survey by following the link in the toolbar at the 
bottom of your screen       

CPE credit

Eligible participants will receive 1.0 credit for attending today’s event

Visit the Certification center           and click the           download icon to access your certificate 

Be sure to download and save your certificate to your computer before the event concludes

 Certificates are not available for download from a smart phone. Download your certificate from any 
computer using the same link you are using to view the webcast

 You must have Cookies enabled to download the certificate

 Group CPE is not available for this event

Follow-up 

We will respond to questions following today’s event

The presentation slides and a link to recording will be made available a few days following the event



© 2023 RSM US LLP. All Rights Reserved.



© 2023 RSM US LLP. All Rights Reserved.

© 2023 RSM US LLP. All Rights Reserved.

This document contains general information, may be based on authorities that are subject to change, and is not a 
substitute for professional advice or services. This document does not constitute audit, tax, consulting, business, 
financial, investment, legal or other professional advice, and you should consult a qualified professional advisor before 
taking any action based on the information herein. RSM US LLP, its affiliates and related entities are not responsible 
for any loss resulting from or relating to reliance on this document by any person. Internal Revenue Service rules 
require us to inform you that this communication may be deemed a solicitation to provide tax services. This 
communication is being sent to individuals who have subscribed to receive it or who we believe would have an interest 
in the topics discussed.

RSM US LLP is a limited liability partnership and the U.S. member firm of RSM International, a global network of 
independent audit, tax and consulting firms. The member firms of RSM International collaborate to provide services to 
global clients, but are separate and distinct legal entities that cannot obligate each other. Each member firm is 
responsible only for its own acts and omissions, and not those of any other party. Visit rsmus.com/aboutus for more 
information regarding RSM US LLP and RSM International.

RSM, the RSM logo and The power of being understood are registered trademarks of RSM International Association, 
used under license.  

30 South Wacker Dr
STE 3300
Chicago, IL 60606

T 312.634.3400
rsmus.com

RSM US LLP
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